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RECOMVENDATI ON:

STATE BOARD TO REVI EW CLAI M5

MEETI NG OF FEBRUARY 29, 1996
Reno, Nevada

IV.C

Resolution to Adopt a Policy Delegating Authority
to the Board's Petroleum Fund Adm nistrator to
Determ ne Petroleum Fund Coverage for Certain
Cases Pursuant to NAC 590. 780(1)

NAC 590.780(1) requires the submttal of an
initial claimwthin 12 nonths from the date when
a discharge was known should have been known in
order to mintain fund eligibility. Thi s
regulation also allows the Board to continue fund
eligibility if good cause is showmn for the
failure to conply wth the deadline.

At its Decenber, 1995, nmeet i ng, the Board
di scussed the effort and the delays to the
affected parties in determning fund coverage for
sites where the initial claim was not submtted
within the required 12 nonths. It was generally
agreed at that time that many of the exceptions
granted followed basic tenets that could be
streanmlined for efficiency.

NDEP was requested to coordinate with the Board
in developing a policy that would streamine the
process for granting such exceptions. The
proposed resolution offers a policy whereby the
Board would grant authority to the Petrol eum Fund
Adm nistrator to recommend coverage for cases
that follow previously established precedent.

No comments have been received by NDEP regarding
this issue.

Adoption of Resolution No. 96-003 as proposed.



STATE BOARD TO REVI EW CLAI M5
RESOLUTI ON NO. 96- 003

Resol ution to Adopt a Policy Del egating Authority
to the Board' s Petrol eum Fund Adm ni strator to Determ ne
Petrol eum Fund Coverage for Certain Cases
Pursuant to NAC 590. 780(1)

ﬁﬁereas, the State Board to Review Clainms (hereinafter referred
to as the Board) Finds:

1. NAC 590. 780(1) states:

"An operator, vendor or contractor who seeks to be
reinmbursed by the fund for costs or Iliability for
damages resulting from a discharge nust submt to the
division a verified claim for reinbursenent in the
form prescribed by the board along with any supporting
docunents required to substantiate his eligibility for
rei mbur senment. An initial claim nust be submtted
within 12 nonths after the date on which the operator

vendor or contractor knew or should have known of the
di scharge and the final claimnust be submtted within
12 nonths after the conpletion of the corrective
action necessitated by the discharge. The board w |l
not accept a claim after either deadline unless the
operator, vendor or contractor denonstrates good cause
for the failure to conply with the deadline.”

2. NAC  459.9973(1) requires t he Nevada Di vi si on of
Environnmental Protection (NDEP) to consider site-specific
information after initial response and abatenent but prior
to the cormencenent of corrective action activities.

3. NAC 459.9973(2) allows the owner or operator of a |eaking
Underground Storage Tank (UST) system to conduct an
assessnent of the release based on the risk that the
rel ease poses to human health and the environnment using
test nmethod EI739-95 of the Anmerican Society for Testing
and Materials (or any other nethod approved by NDEP). The
assessnment will determne the necessary corrective action
to be required by NDEP at that tine.

4. Several owners and operators have, in the past, requested
coverage for their UST sites where the initial claim was
submtted after 12 nonths from the date of discharge
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di scovery. Allowable causes for the failure to conply with
the initial claim submttal deadline have included
insufficient invoices to satisfy the deductible (for cases
heard prior to July 1, 1995); and excusable neglect on the
part of the owner, operator, or certified environnental
manager to pronptly submt the initial claim
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5. In each case where full coverage was allowed, the Board
made the finding that full conpliance with the regulatory
directives of the overseeing agency was naintained. The

Board also made the finding that, for those corrective
actions that were conplete, that an overall savings from
delaying the initial claim submttal was not realized by
paying a 10% co-paynent rather than a $10,000 per tank
deduct i bl e.

6. NRS 590.890 requires (for all tanks other than the heating
oil tanks described in NRS 590.880) a mninum total
corrective action expense of $5,000.01 to be eligible for
fund rei nbursenents

7. Pursuant to NAC 459.9973, there may be sites where the
corrective action expense does not exceed $5,000 within 12
nmonths fromthe date of discharge discovery.

8. Currently, all owners and operators who appeal an initia
deni al of Petroleum Fund coverage pursuant to NAC
590. 780(1) for their sites nust have their individual cases
heard by the Board.

9. For certain situations, it would be to the public's and to
the Board's benefit to streamine the appeal process by
granting to the Board's Executive Secretary the authority
to all ow Petrol eum Fund Cover age.

THEREFORE BE | T RESOLVED:

That the State Board to Review Clains grants to the Petrol eum
Fund Admi nistrator the authority to determ ne good cause for the
failure to conply with the deadlines specified in NAC 590. 780(1)
and allow Petrol eum Fund coverage for the follow ng situations:

1. Corrective action expenses did not exceed $5,000
during the initial 12 nmonths from the date of
di scharge discovery pursuant to NAC 459.9973 and NRS
590. 890;

2. Corrective action expenses did not exceed the
deductible that would have been established for the
facility had the discharge been discovered on or
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before July 1, 1994; or

3. The owner, operator, or CEM neglected to submt the
initial claimpursuant to NAC 590. 780(1).
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In each case, coverage will only be recommended by the Petrol eum
Fund Adm nistrator if both of the following conditions are
sati sfi ed:

1. Conpl i ance has been continuously maintained by the
owner or operator wth the regulatory directives
establi shed by the appropriate oversi ght agency, and

2. There will be no cost savings to the owner or operator
by paying a co-paynent rather than by paying a
deducti bl e. Such an evaluation will only be made for

cases where $5,000 worth of invoices were accrued
prior to July 1, 1995, and where the discharge was
di scovered prior to July 1, 1994.

All other appeals for coverage pursuant to NAC 590.780(1) wll
be referred to the Board for final decision. The Executive
Secretary will include in a witten executive sunmary at each
regul arly schedul ed Board neeting a listing of all cases all owed
coverage since the previous neeting pursuant to this resolution.

|, John Haycock, Chairman, do hereby certify that the foregoing
is a full, true, and correct copy of a resolution adopted by the
Nevada State Board to Review Cl ains on February 29, 1996

John Haycock, Chairman
State Board to Review O ai ns



